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While the idea of an expert witness on eyewit-
ness memory may seem novel, it was first 
introduced by Hugo Münsterberg, a German-

American psychologist, in 1908, with the publication of 
On the Witness Stand.1 The issues that he wrote about, 
eyewitness memory and confession, are still, by and 
large, the ones that modern day researchers continue to 
investigate.2 Not only is Münsterberg the undeniable 
founder of law-psychology, but he also served frequently 
as an expert witness in courts across the country.3 After 
Münsterberg, there was a hiatus on psychological 
research on eyewitness memory (a subset of research on 
human memory) until the 1970s, and since that time 
more than a thousand books, book chapters, and peer-
reviewed articles on a wide range of topics concerning 
eyewitness memory have been published. These topics 
include the accuracy of eyewitness memory, memory 
malleability, factors affecting eyewitness memory, meth-
ods of improving eyewitness memory, children’s testi-
mony, the accuracy of repressed memories, and lay peo-
ples’ knowledge and opinions about eyewitness memory. 

With increasing frequency since the 1970s, psy-
chologists have been admitted as expert witnesses to 
educate factfinders about the many facets of eyewit-
ness memory. This article provides readers with an 
overview of three distinct topics about which eyewit-
ness experts typically testify: eyewitness identifica-
tion, repressed memory, and child-witnesses. 

 
Eyewitness Identification Experts 

Drawing on the vast literature on human memory 
and eyewitness memory, the eyewitness expert edu-
cates the factfinder about four primary topics: (1) how 
memory works; (2) factors that affect an eyewitness’s 
ability to encode a perpetrator’s characteristics to a 
degree necessary for eyewitness identification; (3) the 
nature of identification tests and how they increase or 
decrease the risk of false identification; and (4) eyewit-
ness confidence, its relation to identification accuracy, 
and the false confidence effect. 

With regard to memory, the eyewitness identifica-
tion expert should point out that memory does not work 
like a VCR or DVR. When an eyewitness experiences an 
event, she does not record a verbatim and complete copy. 
Instead, she stores the gist of the event, and when she 
wants to retrieve the experience, she fills in any gaps in 
accordance with what she knows about how the world 
works. Because the eyewitness did not store an identical 
copy of what actually occurred in her memory, these 
reconstructions can be accurate, but they also may be 
inaccurate. This explains how people can have confident-
ly held detailed memories of events that never occurred. 
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Furthermore, previously formed memo-
ries can still change with any retrieval of 
that memory.4 

The eyewitness identification 
expert should be able to explain how 
factors such as stress, weapon focus, 
short exposure time (the time the wit-
ness has to view the face), long reten-
tion intervals (the amount of time 
between the incident and the lineup), 
previous encounters with the suspect, 
and head coverings can increase the risk 
of mistaken identification. For exam-
ple, the expert should be able to explain 
to the jury that eyewitnesses make more 
mistakes when identifying a perpetra-
tor of a different race than of the same 
race. In addition, the expert should be 
able to explain that eyewitnesses are at 
greater risk for mistaken identification 
when under stress, when a weapon is 
visibly present, when exposure to the 
perpetrator’s face was brief, when the 
suspect was wearing a hat covering his 
hair and hairline, and when there was a 
long duration between the crime and 
the identification.5  

The eyewitness identification expert 
should be able to critically evaluate the 
identification procedure and explain the 
ways in which it increased or decreased 
the risk of false identification. To this 
end, the expert will review the quality of 
the fillers in the photo array or lineup, 
the instructions given to the eyewitness 
prior to the identification procedure, the 
manner in which the identification  
procedure was presented to the eyewit-
ness, and whether the procedure was 
double-blind.6 The expert should be 
positioned to evaluate the identification 
procedure in light of modern best prac-
tices adopted in the relevant police 
department, state, or federal law 
enforcement authority. Relatedly, the 
expert can educate the factfinder about 
the complex relationship between eye-
witness confidence and accuracy and the 
factors that can lead the eyewitness to 
develop a sense of false confidence in the 
accuracy of her identification.7 

 
Repressed Memory Experts 

In a repressed memory case, the 
alleged victim is an adult who claims 
that she was sexually assaulted8 — 
sometimes repeatedly — by a family 
member or friend of the family when 
she was a child. It is called a 
“repressed” memory case because the 
alleged victim for some period of time 
(sometimes many years) had no mem-
ory of the abuse, but some process, 
such as psychotherapy, “uncovers” the 
memory and gives rise to the accusa-

tions. Typically, the alleged victim’s 
repressed memory is the only evidence 
of the alleged crime. The complaints 
made by a victim arising from her 
repressed memory may be egregious 
and may be used in the course of inter-
rogation to pressure a suspect into a 
false confession of child sexual abuse. 

The repressed memory expert 
should review the evidence concerning 
the victim’s complaint and the context 
in which the complaint arose, such as 
investigative reports and interviews 
with the witness and anyone (e.g., a 
therapist) who assisted the witness with 
uncovering the alleged memory of the 
abuse. The repressed memory expert 
should educate the factfinder about 
how memory works. As explained 
above, a memory once formed is not 
etched in stone and can change sub-
stantially over time. These changes in 
memory typically occur unbeknownst 
to the person whose memory is at issue. 
The expert would explain that it is pos-
sible to have detailed memories of 
events that never occurred but are con-
fidently believed, or what experts term 
“false memories.” In fact, the act of 
thinking about an event or even imag-
ining an event occurring can create 
false memories.9  

False memories are not confined 
to simple events; rather, they can be 
complex and compelling. In the  
seminal work on false memories, 
researchers gave 24 participants a 
booklet that contained brief narratives 
of three true events (as verified by the 
participants’ relatives) and one false 
event (getting lost in a mall at a young 
age).10 After reading the narratives and 
filling in any details that they could 
remember, the participants were inter-
viewed twice about the events. They 
found that one-fourth of the partici-
pants remembered being lost as a 
young child and provided details 
about the event. Thus, it is possible to 
remember events that never occurred 
with great detail. 

Since the influential “lost in a mall 
study,” psychologists have gotten peo-
ple to remember being attacked by  
a dog, meeting Bugs Bunny at 
Disneyland, taking a ride on a hot air 
balloon, getting a finger caught in a 
mousetrap and going to the hospital, 
and committing a theft or assault as 
teenagers.11 The repressed memory 
expert can explain that false memories 
feel as if they were actually experienced 
and that victims’ emotional response 
to retelling these events is not indica-
tive of the truth.12  

Although an expert can educate 
the factfinder about how it is possible 
to create memories of traumatic events 
that never occurred, the expert should 
not give opinions regarding the truth 
of the memory. The expert simply can-
not tell if a victim’s memory is true or 
false and, if asked, the expert can say 
that no one can tell whether a memory 
is true without independent verifica-
tion. Importantly, someone else’s 
memory does not constitute independ-
ent verification because that person’s 
memories work the same as the vic-
tim’s and are susceptible to the same 
types of errors.  

Finally, the repressed memory 
expert can evaluate the forensic inter-
view of the client and identify sugges-
tive influences that increased the risk 
of encoding a false memory. Previous 
research has pointed out that several 
therapeutic techniques such as hypno-
sis, repeated questioning, journaling, 
guided imagery, and other similar 
techniques are conducive to false 
memory creation.13 

 
Child-Witness Experts 

When a child is involved as a pros-
ecution witness, special concerns arise 
about the witness and the context. Even 
young children can provide accurate 
testimony, and they, like adults, can be 
subject to the negative effects of sugges-
tive questioning and improper inter-
view techniques. Some child-witness 
research findings are surprising and not 
well known in the general population. 
In addition, the normal courtroom tool 
of stringent cross-examination may be 
limited with an alleged victim/witness 
who is a child because the court may 
provide explicit protections for the 
child witness and the child witness is an 
inherently sympathetic witness. A 
child-victim/witness expert may be 
necessary to educate counsel and the 
triers of fact concerning the unique 
characteristics of children as witnesses. 

Psychology has studied child wit-
nesses for over 100 years.14 That 
research has produced several well-
established findings that have resulted 
in recommendations for evidence-
based best practices when interviewing 
and assessing alleged victim/witness 
statements made by children. An inter-
disciplinary consensus statement was 
simultaneously published in six jour-
nals.15 That consensus statement and 
subsequent research produced the fol-
lowing conclusions: No specific behav-
ioral syndromes characterize victims 
of sexual abuse. Young victims/wit-
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nesses are able to provide reliable and 
accurate accounts of events they wit-
nessed or experienced when they are 
interviewed without manipulation. 
However, such interviewing is difficult 
and is best conducted by interviewers 
specifically trained to interview chil-

dren. The most reliable statements 
from child witnesses (like adults) are 
obtained when children respond to 
open-ended questions and are allowed 
to give free narrative accounts of their 
experiences. All primary investigative 
interviews should be recorded. The 
number of interviews of an individual 
child witness should be minimized. 
Finally, preschool aged children pose 
additional problems as they are more  
susceptible to suggestion and source 
monitoring errors. 

An evidence-based best practice 
model for interviewing child witnesses 
was developed at the National Institute of 
Child Health and Human Development 
(“NICHD”).16 The NICHD Protocol sys-
tematically moves through structured 
interview phases of introduction, rap-

port-building, and then a substantive 
interview about the issues. After an 
exhaustive use of free-recall prompts, the 
interviewer is then allowed to use more 
directed questions, but always with the 
admonition to return to free narrative 
responses whenever possible. Research 

indicates that children as young as four 
years of age can provide substantial 
amounts of accurate forensically relevant 
information when interviewed with these 
techniques. However, other research has 
shown that even in response to small 
amounts of suggestion and influence, 
children will tell lies in forensically rele-
vant settings where they believe they are 
being interviewed by a police officer.17 
That same research found that adults 
were correct only 57 percent of the time 
when they attempted to detect those chil-
dren’s lies. The lies of children are thus no 
more detectable than the lies of adults.18 

The role of a child-witness expert 
in support of the defense will be to 
review context and content of all 
forensic interviews of the child wit-
ness. The expert can then advise coun-

sel about any particular risks observed 
with this witness and opine about the 
appropriateness of the interviews con-
ducted and the content of the state-
ments obtained.  

In giving testimony, the expert 
should educate the trier of fact by com-
menting on the quality of the interview 
conducted and the expertise of the 
interviewer. The expert should also 
educate the trier of fact about the sci-
entific research concerning the willing-
ness and ability of children to tell con-
vincing lies in forensic settings. Finally, 
the expert should educate the trier of 
fact about research indicating that lies 
told by even young children are as dif-
ficult to recognize as those told by 
adults. The expert would generally not 
opine directly about the credibility of 
the child witness’s statement, but the 
expert should note weakness in the 
interview methods used and the dan-
gers posed by those weaknesses. 

 
Conclusion 

Psychologists, as eyewitness experts, 
can be helpful in several distinct types of 
cases, those involving eyewitness identifi-
cation, repressed memories, and child 
witnesses. In some cases, the expert testi-
mony on these topics may be novel 
and/or contested at the admissibility 
stage. The expert can be helpful in 
addressing typical challenges to admissi-
bility. For example, challenges to eyewit-
ness identification experts typically cen-
ter on whether the testimony is helpful to 
the jury (Is it a matter of common sense?) 
and lack of expert consensus about the 
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Memory does not work like a DVR. An eyewitness does  
not record a verbatim and complete copy of an event.  
Instead, she stores the gist of the event, and when she wants 
to retrieve the experience, she fills in any gaps in accordance 
with what she knows about how the world works. Because the 
eyewitness did not store an identical copy of what happened, 
reconstructions of the event can be accurate or inaccurate. 
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expert opinions. Over the years, psychol-
ogists have addressed these issues empiri-
cally. Psychologists have convincingly 
demonstrated that eyewitness memory is 
not a matter of common sense and that 
there is a high degree of expert consensus 
on this matter.19 Experts help the lawyer 
make the argument and provide the rele-
vant peer-reviewed sources. 

When feasible, expert psychologists 
should be retained early in the case for 
several reasons. The expert may be able 
to assist the lawyer with developing dis-
covery relevant to the expert’s opinion. 
For example, the expert can help develop 
questions for a preliminary hearing or a 
lineup suppression hearing. Through 
questioning of other witnesses and offi-
cers, the expert can help the lawyer to 
draw out the information that is missing 
from the discovery but is needed for the 
expert to analyze the case. When the 
defense lawyer retains the expert late in 
the game, there may be missed opportu-
nities to gather opinion-relevant details 
about the crime or witnesses. Last, when 
expert testimony is not admitted or the 
lawyer chooses not to proffer the expert, 
the expert may nevertheless be helpful in 
educating the lawyer about the evidence 
and assisting with various aspects of trial 
strategy, such as developing questions 
for examination and cross-examination 
of other witnesses. 
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they are in the minority or because they 
are under pressure from other jurors. 

In their own way, get jurors to say, “I 
am my own person. No one will pressure 
me to change my vote when it is not what 
I believe.” Perhaps this can be achieved 
through a scaled question: “On a scale of 
1 to 10, with 1 being less likely and 10 
more likely, how likely would you be to 
change your vote due to pressure from fel-
low jurors?” In all fairness, almost every 
juror will give a low number. But the ben-
efit is in deliberations. This question may 
be used by jurors who believe they are 
being bullied, and they can remind other 
jurors of their own responses. 

Voir dire is a difficult art in any trial 
because the lawyer is not in control of the 
responses by prospective jurors. The same 
is not true for opening statements, direct 
examination, closing statements and, to a 
large extent, cross-examination. All of 
those aspects of a trial can be rehearsed 
and practiced. But when a question is 
asked during voir dire of a stranger, the 
trial lawyer has to be ready for the 
response. Next, the lawyer must have a fol-
low-up question and then a decision. And 
if the response is negative, defense counsel 
should create a cause challenge. This takes 
practice, experience, and intuitiveness. 
When those all come together, the best 
jury that can be chosen will be sworn in to 
increase the chances of an acquittal.  
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