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In the most general term, informants provide infor-
mation about criminal activity (e.g., accomplice wit-
nesses, jailhouse informants, cooperating witnesses). 

Sometimes informants are engaged by the government 
to provide evidence against other suspected criminals, 
and in other cases, informants have procured incrimi-
nating evidence and contact the authorities in the hopes 
of brokering deals for themselves. This article focuses on 
jailhouse informants — individuals who, while in cus-
tody, gain evidence about a fellow inmate’s case and 
assist the prosecution in return for an incentive, such as 
reduced jail time.1 

Use of jailhouse informants is widespread, yet little 
is known about the circumstances surrounding their use 
at trial. An analysis of DNA2 exonerations revealed that 
most jailhouse informants were prosecution witnesses 
and were used in murder and rape cases in which there 
was little or no other evidence against the defendants. 
When giving testimony, the jailhouse informants gener-
ally denied receiving incentives, had criminal histories, 
were friends or acquaintances of the defendant, and had 
testimonial inconsistencies. 

 
The Jailhouse Informant’s Effect on Juries 

Jailhouse informant testimony is extremely persua-
sive to jurors, as evidenced by wrongful conviction cases 

and empirical evidence. The Northwestern University 
School of Law — Center on Wrongful Convictions3 
reviewed 111 cases of persons released from death row 
between 1973 and 2004 and found false testimony from 
informants in more than 45 percent of those cases. This 
makes false testimony from informants the leading cause 
of wrongful convictions in capital cases. According to the 
Innocence Project,4 jailhouse informant testimony has 
contributed to more than 15 percent of wrongful convic-
tions later overturned through DNA testing. The 
National Registry of Exonerations,5 which tracks both 
DNA and non-DNA exoneration cases in the United 
States, estimates that jailhouse informants have been 
involved in over 150 proven wrongful convictions. 

Social scientific research using trial simulation 
methods has also consistently found that jailhouse 
informant testimony is extremely persuasive. This 
research has revealed five key findings regarding jail-
house informant testimony. First, jailhouse informants 
increase the likelihood of conviction. Jurors vote guilty 
significantly more often when a jailhouse informant pro-
vides testimony.6 The impact of a jailhouse informant is 
hard to shake. The research shows that the jailhouse 
informant’s impact was effective even when the jailhouse 
informant’s testimony is inconsistent with facts of the 
case7 and even when the defense proffered an experi-
enced jailhouse informant as an expert witness for the 
defense to educate the jury about the phenomenon and 
craft of jailhouse informants.8 

Second, jurors do not discount jailhouse informant 
testimony when they learn of the incentives associated 
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with the informant’s testimony. In the 
simulation research, conviction rates 
were unaffected by whether the jailhouse 
informant received an incentive in 
exchange for his testimony.9 

Third, jailhouse informant testimo-
ny has a greater impact on jurors than 
other forms of evidence. In one study, 
researchers compared four separate 
types of evidence (confession, confes-
sion from jailhouse informant, eyewit-
ness testimony, and character evi-
dence).10 The conviction rate was highest 
— regardless of type of case (rape, mur-
der, or theft) — when there was a con-
fession, either from a jailhouse inform-
ant or a direct admission of guilt from 
the defendant. This demonstrates not 
only that jurors tend to believe jailhouse 
informant testimony, but that jurors 
credit this testimony in much the same 
way as they do when someone admits to 
have committed a crime. 

Fourth, jailhouse informant testi-
mony is immune to judicial instruction 
meant to protect against false testimony 
from jailhouse informants.11 In one 
experiment, judicial instructions about 
jailhouse informants did not reduce the 
impact of jailhouse informant testimony 
on conviction rates. The jury instruction 
had no significant impact on verdicts 
even when the jailhouse informant indi-
cated he was getting an incentive, his tes-
timony was inconsistent with the facts of 
the case, and when the informant could 
have learned the proffered details from a 
source other than the defendant. To be 
clear, these compromising factors led 
jurors to rate the informant as less hon-
est, less trustworthy, less interested in 
justice and more self-serving, but these 
factors did not affect conviction rates. 

Fifth, it is clear that people will lie for 
very small incentives in order to achieve 
their goals. A survey found that 20 per-
cent of respondents who were asked to 
assume the role of a prisoner were willing 
to provide false evidence in exchange for 
an incentive.12 Furthermore, people’s will-
ingness to be dishonest increases as the 
incentive gets larger.13 As one can imag-
ine, the larger the incentive is, the more 
enticing it is to lie. Research on jailhouse 
informants confirms that larger incen-
tives elicit more lies.14 

 
Addressing Jailhouse  
Informant Testimony 

The defense lawyer faced with jail-
house informant testimony should be 
aware of how jailhouse informants have 
been positioned in previous cases.15 Some 
general observations can be gleaned from 
exoneration cases involving jailhouse 

informant testimony.16 Not surprisingly, 
all of the prosecution jailhouse inform-
ants testified about the defendants’ alleged 
confessions. Most jailhouse informants 
claimed that the defendants confessed to 

them only after directly asking the defendants 
about their guilt. In order to establish some 
credibility for their testimony, jailhouse 
informants must show that they had con-
tact with the defendant. Indeed, almost all 
the informants testified they had contact 
opportunities with the defendants. The 
most common contact opportunity arose 
from being housed in the same facility. 

As might be expected, much of the 
testimony given by jailhouse informants 
was consistent with the actual case facts. 
The informants denied hearing about 
the crime details anywhere other than 
from the defendant. Some of the details 
were facts in evidence and could have 
been provided to the informant by the 
prosecutor. There were also inconsisten-
cies in the testimony of the informants. 
In a review of informant testimonies, 
over half the sample had an inconsisten-
cy between their trial testimony and the 
actual case facts or between the trial tes-
timony and what they had previously 
reported to the authorities. When there 
were inconsistencies in the testimony, 
prosecutors commonly tried to mini-
mize the impacts of these inconsisten-
cies in their closing arguments. 

During closing arguments prosecu-
tors almost always mentioned the jail-
house informant and did so in a way to 
bolster the credibility of the testimony. 
For example, one prosecutor argued the 
fact that the jailhouse informant had tes-
tified in many previous trials in the same 

capacity as indication of his trustworthi-
ness. The prosecution also often 
ascribed laudable motives for the jail-
house informant’s testimony (e.g., trying 
to do the right thing). 

The defense lawyer should also con-
sider educating the jury about jailhouse 
informant testimony. The history and 
nature of jailhouse informant testimony 
is likely outside the ken of the jury. For 
example, the average juror would likely 
not know that jailhouse informant testi-
mony is a recurring phenomenon in 
cases in which other evidence is scant, 
that jailhouse informants are courted 
with significant incentives, and that the 
sudden development of a moral con-
science is an unlikely explanation for the 
jailhouse informant’s cooperation with 
the prosecution. In short, an expert wit-
ness can inform the jury about the histo-
ry and patterns around jailhouse infor-
mants. The expert can explain to the 
jury the prevalence of jailhouse confes-
sions in exoneration cases, citing statis-
tics and research findings such as those 
discussed earlier. 

The expert can also educate 
factfinders about important factors that 
may explain the informant’s behavior. 
For example, one study found that par-
ticipants have been shown to inform on 
their peers for minimal incentives. The 
expert witness can also inform the jury 
about the psychological factors 
involved in jailhouse informant testi-
mony. The expert should be able to 
draw upon and explain the relevant 
research on behavioral psychology (for 
example, the impact of incentives on 
behavior), deception, deception detec-
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tion, and false confessions. False con-
fessions, addressed at length in the July 
2020 issue of The Champion, are relevant 
to jailhouse informant testimony as 
well. The informant, after all, may be 
giving a false — though secondhand — 
confession of the defendant. 

The expert will not be able to opine 
on the ultimate issue — whether the 
informant is providing false testimony. 
There is no way to know whether the 
jailhouse informant is lying about how 
he obtained the information. The expert 
can, however, point out specific factors 
within a case that are generally indica-
tive of deception. For example, the 
expert can point out that the jailhouse 
informant’s statements changed over 
time and that this is common in cases of 
false jailhouse informant testimony. 
Moreover, the use of an expert may be 
the only way to impeach the jailhouse 
informant and educate the factfinders 
on the dangers of this type of testimony. 

 
Proffering an Expert  
on Jailhouse Informants 

Getting an expert admitted is easier 
said than done17 — as exemplified in the 
California case People v. Johnson,18 in 
which the court refused to admit an 
expert in a case that involved a jailhouse 
informant. The court stated: 

Appellants contended that the 
trial court erred by excluding 
their proffered expert testimony 
from two witnesses, a sociology 
professor and an “expert” liar, to 
the effect that imprisoned 
inmates will sometimes lie and 
will give false testimony incrim-
inating others. The court 
affirmed the trial court’s ruling 
and found no abuse of discre-
tion because the proposed testi-
mony would not be sufficiently 
relevant. The court determined 
that the idea that inmates lie 
would not be outside the com-
mon understanding of jurors 
and that witness credibility 
should be the subject of 
impeaching evidence. The 
court found that the testimony 
of the sociologist would have 
been of dubious scientific 
nature that was not certain to 
aid the trier of fact. 

 
How can defense counsel support 

an expert proffer? First, proffer an 
expert on psychology of confessions. As 
discussed, jailhouse informants are 
relaying a confession they heard from 
the defendant (social scientists call this 
a secondary confession). An expert 

must prove to a judge that the evidence 
he or she will provide is reliable based 
on Daubert v. Merrell Dow Pharmaceuticals.19 
Based on Daubert, the U.S. Supreme 
Court has listed four nonexhaustive fac-
tors that judges can consult in order to 
decide the reliability of an expert: 

 
v    Can the data be falsified? 
 
v    Has the data been subjected to peer 

review or publication? 
 
v    Are there known or potential  

error rates? 
 
v    What is the general acceptance of 

the findings in the relevant scientif-
ic community? 
 
The first factor is falsifiability. 

Scientifically, falsifiability refers to the 
ability of a scientific statement to be test-
ed and disproved by empirical evidence. 
If an expert is relying on peer-reviewed 
research to form an opinion, then the 
answer is yes. An expert can say, based on 
experimental data, that people will pro-
duce false secondary confessions even 
with minimal incentives.20 Can a psycho-
logical expert say for sure, however, what 
the base rate of a jailhouse informant’s 
lying is? The answer is no. There is no 
data on true secondary confessions 
because there is simply no way to get the 
rate of true secondary confessions. 
Regarding the second Daubert factor of 
peer review, there is now a growing body 
of peer-reviewed jailhouse informant lit-
erature.21 The third Daubert factor of eval-
uating expert testimony concerns the 
known error rate. Error rate may apply if 
the expert was to offer a diagnosis or to 
predict the likelihood of some event, but 
that would not be the role of an expert in 
this case. The role of the expert would be 
to educate the factfinder about the 
informants and false confessions. Thus, 
the concept of error rate does not apply. 
Lastly, regarding the fourth Daubert factor, 
there is relatively little disagreement 
among psychologists about the reality of 
false secondary confessions. Some may 
argue that not all of them are false and 
that jailhouse informants are valuable to 
the legal system, but they acknowledge 
that false secondary confessions exist. 

 Second, as a confession, the defense 
attorney may request a reliability hearing. 
Judges routinely grant reliability hearings 
in cases involving confessions to make sure 
that the confessions were given voluntarily. 
In fact, the Federal Rules of Evidence22 
allow pretrial admissibility hearings out-
side of the presence of the jury for all con-
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fessions. Given the growing scientific liter-
ature on coerced and false confessions23 
and the growing realization of the role of 
false confessions in wrongful convictions,24 
psychologists are sometimes admitted as 
experts in contested confession cases.25 

Third, when proffering an expert, 
lawyers can make several arguments that 
were not available to them when the court 
ruled in People v. Johnson.26 There are now 
many large databases that detail wrongful 
convictions based on false jailhouse 
informant testimony: The Innocence 
Project (https://innocenceproject.org/), 
National Registry Exonerees (http://www. 
law.umich.edu/special/exoneration/Pages/ 
about.aspx), and the Northwestern Center 
for Wrongful Convictions (https:// 
www.law.northwestern.edu/legalclinic/ 
wrongfulconvictions/issues/perjury/). 
These databases clearly show that laypeo-
ple do not appreciate the potential dangers 
jailhouse informants can pose. 
Additionally, there is now scientific litera-
ture on jailhouse informants and second-
ary confession evidence.27 This literature 
has recently emerged; however, the results 
are very conclusive — testimony from jail-
house informants is extremely persua-
sive.28 In this scientific literature, there also 
exists an archival analysis that defines both 
the attributes of a typical jailhouse inform-
ant and the informant’s false testimony.29 
Again, the research points to the same  
conclusion that can be garnered from  
the databases, which is the psychology of 
confession evidence is beyond the ken of 
the layperson. 

The final advice is twofold. First, 
additional reasons exist to hire experts 

other than their testimony. An expert 
can help educate the attorney on the sci-
ence, prepare questions for direct and 
cross-examination of witnesses, and 
help the attorney develop opening and 
closing statements when the jailhouse 
informant is relevant. In addition, it is 
strongly recommended that attorneys 
who cannot get their expert admitted at 
trial should request a proffer and pre-
serve the expert’s testimony for appeal. 
Lastly, defense attorneys must commu-
nicate with their peers. In fact, two attor-
neys have developed a step-by-step play-
book, known as the “Rat Manual,” for 
defense attorneys dealing with jailhouse 
informants.30 This guide makes many 
useful suggestions for defense attorneys, 
including retaining experts. 

 
Conclusion 

Jailhouse informants represent a 
significant challenge to the defense 
lawyer. One might think that the link 
between jailhouse informant testimony 
and wrongful convictions, the magni-
tude of the incentives offered to jail-
house informants in exchange for their 
testimony, inconsistencies in their testi-
mony, and their general shady characters 
would be enough to neutralize them in 
the eyes of the jury. Trial simulation 
research and actual cases, however, 
teaches us that despite these shortcom-
ings, jailhouse informants are influen-
tial. The likely root of their influence is 
the power and allure of confessions, 
even false confessions. Defense lawyers 
faced with jailhouse informants should 
be aware of the common threads in jail-

house informant cases and the availabil-
ity of expertise in the form of other 
defense lawyers experienced in these 
matters and psychologists versed in the 
topics of confessions and informants. 

© 2021, National Association of 
Criminal Defense Lawyers. All rights 
reserved. 
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